














for his/her arrest, the content of the EAW, his/her right to con-
sent to surrender to the issuing Member State(s), and the con-
sequences thereof. The decision of the district court to impose
custody may be appealed with the Court of Appeal. At any
time during the court proceedings regarding the EAW, the re-
quested person may also apply to the district court for custody
to be replaced by another more lenient measure. This applica-
tion is rarely granted, however, because the requested person
is usually considered a flight risk.

The court proceedings on the EAW must take place within
seven days of the arrest in a public hearing with the participa-
tion of the prosecutor, the defence counsel, and the requested
person. The district court has to decide on the grounds of exe-
cution/non-execution (mandatory and optional) of the EAW as
well as on the grounds for conditional or suspended execution.
The court is empowered, at any time during the proceedings,
to request additional information, to determine the time limit
for receiving it, and to accept information spontaneously sub-
mitted by the issuing State. The prosecutor does not have such
powers even in those cases in which he/she takes the EAW to
the court. If a decision is issued that the requested person must
be surrendered, the court is under a statutory obligation to or-
der that the requested person be remanded in custody.

The ruling of the district court may be appealed within five
days before the Court of Appeal by the requested person, his
lawyer, or the prosecutor. The Court of Appeal has the same
powers as the district court. Its decision is final.

In those cases in which the requested person consents to sur-
render, the procedure varies slightly. Consent on surrender
may only be given at the hearing and may be revoked within
three days of issuance. If the requested person withdraws his/
her consent, the proceedings continue according to the pro-
cedure described in the preceding paragraph; otherwise, the
court must pass a judgment within seven days of the expiry
of the time limit for withdrawing consent. It must be noted
that consent to surrender does not obviate compliance with the
provisions envisaged in Article 36 (which mirrors Article 2 of
the FD on EAW, on the scope of the EAW), Article 41 (which
corresponds to Article 5 of the FD on EAW, on the guarantees
to be given by the issuing state in particular cases), and Arti-
cle 39 (which corresponds to Article 3 of the FD on EAW, on
grounds for mandatory non-execution of the EAW) of the im-
plementing law, so that, when trying the case, the court must
check whether any of them apply. In these cases, the decision
of the district court may not be appealed.

If there is an enforceable court decision (irrespective of

whether the execution of the EAW is granted or denied), three
notifications must be made: the district court must immedi-
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ately notify the issuing authority (usually by means of a letter
translated into the official language of the issuing state and
transmitted by fax), the Supreme Cassation Prosecutor’s Of-
fice, and the Ministry of Justice. In compliance with the FD
on EAW, the law sets a time line of 60 days for the entire
proceeding.

Bulgaria was the 25th Member State that was evaluated during
the fourth round of mutual evaluation, “The practical applica-
tion of the European Arrest Warrant and corresponding sur-
render procedures between Member States.” The experts’ visit
to Bulgaria took place on 21-24 October 2008. On 27 April
2009, the Report on Bulgaria was released.*® According to the
report, the International Operative Police Cooperation Direc-
torate (IOPCD) within the Ministry of Interior recorded 238
EAWs in the period from 1 January 2007-30 September 2008.
This number includes only those EAWs that were forwarded
to the IOPCD either for transmission or for the issue of an
Interpol notice. Regretfully, there are no data about the EAWs
transmitted directly by the Bulgarian judicial authorities to the
executing State(s). Arguably, there are not many because the
Interpol channels are the traditional and most commonly used
means of transmission. In the same period, the IOPCD regis-
tered 82 cases in which a person requested by Bulgaria based
on an EAW was surrendered and three cases in which an EAW
issued by the Bulgarian authorities was refused.*’

According to the same report, in 2007, Bulgaria received 166
EAWs, of which 112 resulted in the effective surrender of the
requested person and 11 were refused. In 2008 (to 17 Octo-
ber),” Bulgaria received 129 EAWs, surrendered 61 persons,
and refused to execute an EAW in ten cases. The report indi-
cates the following grounds for refusal to execute an EAW:

Acts not punishable under Bulgaria law — 1;

Incompleteness of the EAW (no data on the decision on

which the EAW is based) — 1;

Requested person already judged by Bulgaria — 1;

Existence of domestic procedures for the same act — §;

Bulgarian national — 3;

Territoriality — 1;

Judgment in absentia with no retrial guarantee — 1;

Custodial life sentence — 2;

Prosecution cases where the issuing authority did not pro-

vide a transfer guarantee — 3.

These numbers prove that the surrender system works success-
fully in Bulgaria. It is true when considering both issuing and
executing EAWs. The same conclusion is to be found in the
Report on Bulgaria:

7.1.1. The Bulgarian transposing legislation is in line with the FD.

7.1.2. In general, the procedures under Bulgarian law are adequate
for the purposes of the FD.



7.1.3. The practical implementation of the EAW has not raised major
problems so far and, in general, the EAW appears to work effectively
in Bulgaria. It should be noted, however, that experience with the
EAW is relatively limited. This, combined with the decentralised
system adopted in Bulgaria and the lack of monitoring systems (such
as comprehensive statistics, unified registers, etc.: see 7.1.5 ), lead us
to be cautious in this regard. Moreover, there are a number of issues
in which Bulgaria has no experience yet, and therefore the question
of how the transposing legislation would be implemented in such
cases remains open.>?

In conclusion, although the EAW is a relatively new institution
in the Bulgarian legal system, the attitude towards it is clear-
ly positive. Bulgaria easily accepted to surrender of its own
nationals despite the constitutional provision and the ban on
extradition of Bulgarian nationals under the extradition law;
provisions of the implementing law were promptly changed
when several problems with their practical application were
registered. Some measures making the surrender procedures
better organised and more effective still need to be taken, and
recommendations in this regard were made in the Report on
Bulgaria.”> However, none of the conclusions or recommen-
dations in the report is based on the fact that the FD on EAW
was incorrectly or partially transposed. It can be confidently
confirmed that Bulgaria successfully fulfills its obligations un-
der the FD on EAW, as both an issuing and executing Member
State.

VIl. Lessons Learned and Questions Raised

In the aftermath of the entry into force of the Lisbon Treaty,
the principle of mutual recognition of judgments and judicial
decisions will increasingly play a crucial role in judicial co-
operation in criminal matters. The successful implementa-
tion of this principle requires a number of factors, including
mutual trust and an understanding of foreign judicial systems
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